
DEVELOPMENT AGREEMENT
BY ANI} BETWEEN KIAWAH RESORT ASSOCTAIES, LP.

AND THE TOWN OF KIAWAH ISII\NI}

THIS IIEVELOPMENT AGREEMENT (the "Agreement") is entered intothis l2th
day of October, 2005, (the effective date) by arrd between KIATYAHRESORT ASSOCIATES,
L.P., a limited partnership organized and existing under the laws ofDelawarc, and the other
per$orur defined rnd described as Property Owner and the TOWN OF KIAWAH I$LAI.ID, a
municipal corporation orgnnized and existing underthe laws ofthe Stte of South Carolina.

RECITALS

WHEREAS, the Town of Kiawah Island (the *Town") and Kiawatr Resort Associates,
L.P. (one of the Prcperty Owners herein) and other percons entered a Development Agreement
effective September 26, 1994 (the "Inhial Agreement") (recorded in the RMC Office for
Charleston Corurty at Book J248, Page 00I); ana

WHEREAS, the Town and Kiawah Resort Associates, L,P. entered and recorded the First
ttrough Ninth Amendments to the Initial Agreement in the RJVIC Office for Charleston County,
with the Ninth Amendment being recorded at Book D 537, Page 223; and,

WHEREAS, the Property Oumer and the Toum desire to terminate the Initial Agreement
and replace it with this Development Agreement; ard,

WHEREAS, the Properqy Owner and the Town desire that this Development Agreement
shall take precedence and control to the extent that there is a conflict between the terms of this
Development Agreement and the Initial Agreement or the Nine Amendments to the Initial
Agreement; and

\ryIIEREAS, under $ 6-31-50(a) the Town Council conducted public hearings rcgarding
its consideration of this Development Agreemeflt on September 7,2005, and on September 9,
2005, after publishing and announcing notice of intent to considEr this Development Agreement
was advertised in s newspsper of general circulation in Charleston County, setting forth the date
of thE first public hearing, with such notice speciffing the location ofthe property zubject to this
Development Agreement as well as the other information required under $ 6-31-50(BX2); and

IVI{EREAS, under $.C. Code $ 6-3160(4}(7) the Town Council of the Town
dEtermined on October 12, 2005 that this Development Agreement is consistent with the Town's
Comprehensive Plan and Land Development Regulations; and

WIIEREAS, under S.C. Code $ 6-31-30, the Town Council of the Town adoped
Ordinance No. 2005-6 on October l?, 2005, approving this Dwelopment Agr€ement.

NOW THEREFORE, the Parties egree:

I. Definitloru. In this Developmerf Agreement, capitalized words or phrases shnll be
defined and have the meaning set forth in Exhibit l. L

2. Partier. Parties to this Agreement are ths Prcperty Owner and the Town
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Partics. Parties to this Agreement are the Propemy Or*'ner and the Town.

RelFtionghin of the Pnfties. This Agreement creates a contractual relationship between
the Parties. This Agreement is not intended to creflte, and does not create, the relationship
sf master/servant, principaUagent, independent contractor/employer, partnership, joint
venturg or any other relationship where one party may be held responsible for the acts of
the other party. Frrrther, this Agreement is not intertded to create, nor does it create, a
relationship whereby the aonduct ofthe Property Owner constifirtes "state action" for any
purpose.

I-cqnl Dcscriution of the Rcf,l Prupertg. The Real Property which is the zubject of this
Agreemert is described as follows:

(i) All real property on Kianmh Island currently owned by the hop"rty
Owner and the subsequent owners of this real property as provided for in
Section 33 herein.

(ii) A legal description of the Real Froperty now owned by Prope,ffy Owner is set
forth in the sohedules and maps attached as Exhibit 4.1; Description of Real
Propefty.

The Real Property urrrently consists of approximately 993 acres of higbland and
thousands ofacres of marslrlands and low lands.

Identitv of the Prunertv Ownen "Properry Oulrer" mern$ Kiawah Resort Associates,
L-P., a limited partnership orgonized and existing underthe laws ofDelflware, together
with all zubsidiaries thereof and otler e,ntities which have a legal interest on the d*e of
errecution hereof in any of the Real Property as described in Section 4 and includes
Kiawalr Resort Associates, L.P.'s successors in irilerest and zuccessors in title and/or
assigns by virtue of assignment or other instrument pursuant to !f 33 hereof.
Additionally, Property Owner shall mean Kiewah Dwelopmeut Partners,Inc., Kiawah
Land Development, LLC, Kiawah Island Utility, Inc., Ioderna R. Adams as Trustee of
Bear Island Holding Trust, Charles P. Darby, Itr and John C.L. Darby as Trustees of the,
Charles P. Darby, Ir. Iszue Trust, and Vanderhorst, LLC and their successors in interest
or srccessors in title and/or assigns by virtue of assigrtment or other instrument in accord
with 1133 herei4 solely for purposes of the property owned by them that is zubmitted
under this Agreement. Pfclp€rty Oqmer warrants thflt th€,re are no other l€gal or equitable
owners ofthe Real Properry

Kiaruh Resort Arsociates, L-P. represents that it has a lElnl interest in the Real Property
and that all other entities now holdirrg lqgal or equitable intere$ts in the Reol Property are
to be bound by this Agreement. By execution hereo{ Kiawah Developmeut Partners,
Inc., Kiawah lanrd Development, LLC, Kiawah Island Utility, Inc., Lodema R Adame as
Trustee of Bear Island Holding TrusL chnrles P. Darby, Itr and rohn c.L. Darty as
Trustees of the Chades P. Darby, Jr. Issue TrusL and Vanderhorst, LLC, confirrn their
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being bound by the terms hereof solely for purposes of the properties owned by them
submitted under this Agreement and flre responsible only for the obligations associated
with properties ourscd by them.

Intent of the Pnrties, The Town and the Property Owner agres that the bwdens of this
Agreement bind, and the beirefits of this Agreement shall inrue to each of them and to
their zuccessors in interest and, in the case of the Property Own€f,, its successors in title
and/or assignspurnrant to paragraph 33 hereof.

Benefits tnd Burdenr. The Town and the Properly Orvner enter this Agreement in order
to serve benefits and burdens referenced in $ 6-31-1O et seq.

Consistencv with the Townts Csmnrehensive Plan and Land Ilweloonrent
Reqtlation*, This Agreement is consigtent with the Town's Comprehensive Plan and
Land Developmerit Regulations.

Whenever express or implied substantive provisions of this Agreement are inconsistent
with the applicable standards set forth in the Zoning Code, the standards set forth in the
Zoning Code and the standards set forth in this Agreement shall, to the errtent possible, be
considered iE g[ materia to give effect to both the Zoning Code and this Agreement;
provided, howwer, that in the event ofa conflict, and zubject to the provisions of $ G3l-
8Q the standards set forth in this Agreement shall govern. Nothing is intended herein to
limit application of administrative or procedural or similar provisions of the Zoning Code
nor limit the Town of Kiawah in amending provisions of the Zoning Code in accordance
with law and any developrnent agreement. In the event of a dispute between the parties
to this Agreement as to whEther a provision in the Comprehensive Plan or Zoning Code
is inconsistent with express or implied substantive provisions of this Agreemeirt, the
parties must first submit such disputed interpretation to Town Council and must wait
sever days after such zubmittal before invoking the renredies sfforded them under this
Agreement.

I-eeislf,tivc Act Any change in the sta[df,rds established by this Agreement or to laws
peftaining to the same sMl reguire the approval of the Toum Council, zubject to
compliance with applicable statutory procedures and consist€nt with Paragraph 10 (A) of
this Agreement. This Agreement constitute$ a legislative act of the Town Corrncil of the
Toum. The Town Council adopted this Agreement only after following proc+dures
required by Code Section 6-31-10 et seo. This Agreerrrent shall not be constf,ued to creflte
a debt ofthe Town as referenced in Section 6-31-145.

Anulicable Lend U*e Resulations.

(a) Applicable Laws and Land Development Regrulation$. Except as otherwise
provided by this Agreement or by Section 6-31-10 et ssq., the Laws applicable to
the Dwelopment of the Real Propemy, subject to this Agreement, are those in
force at the time of the execution of this Agreement. The Town shall not apply
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subsequertly adopted Laws and Land Development Regulatiolu to the Real
Property or the Project unless the Town has held a prrblic hearing and has
determined: (l) the proposed, zubsequent Laws orland Development Regulations
are not in conflict with the Laws or Land Development Regulations governing the
Agreement and do not prevent the Dwelopment set forth in this fureement; (2)
the proposed, subsequent Laws or Land Development Regulations are essential to
the public health snfety, or welfare and the proposed, subsequent Laws or Land
Developme,nt Regulations erpressly state that they apply to a development that is
subject to a development agreement; (3) the proposed, nrbsequent Laws or Land
Development Regulations are specifically anticipated and provided for in this
Agreement; (a) the Town defipnstrdes that substantial changes have occured in
pertinent conditions existing at tlre time of approval of this Agreement which
ohanges, ff npt addressed by the Torvq would pose a serious threat to the public
health safety, or welfare; or (5) this Agreement is based on substantially and
materially inaccrrrate information zupplied by the Property Owner.

Vested Riqhts, Subject to the provisions of zubparagraph (a) above, all rights and
prerogatives accorded Property Owner by this Agreement shall immediately
constitute vested rights for the Development ofthe Real Property

Further, vested rigtrts created by the Initial Ageement in the Real Property as
defined by the Initial Agtreement for land that was prwiously transferred by the
Ptoperty Owner under the provisions of Section 33 ofthe Initial Agreement and is
not inclrrded in the Undeveloped Lands as defined in this Agreement shall
continue and rcmain vested until January l, 2008. The purpose and intent are that
vested rights creflted under the Initial Agreement for lands not now owned by the
Prcpetty Oqmer under this Agreeurem shall remain vested tluough January l,
2008. No later than November l, 2005, Property Owner shall provide the Town
a schedule of such conveyances to third p€rsofl$ under the Initial Agreement that
identifies the land involved, the grantee, and number of potential Dwelling Units
assigned by Property Owner for conveyances other than individual Lots. This
schedule is zubject to the Town's approval, which shall not be unreasonably
withheld.

'Paragraph l0 (a) of this Agreement does not abrogete any rights either preserved
by S.C. Code Section 6-31-140 or that rnay have vested pursuant to common law
and otherwise in the absenc€ of a development agr€emert.

Dock Permittine. The provisions of the Key Incation Ordinance (Town of
Kiawah Island OrdinanceNo. 2003-5) shall apply totheReat Property, A copyof
this Ordinflnce is attached as Exhibit 10.2. The Town shall zupport (not to include
financial zupport) the emendnrent of the Key Locetions Ordinance to allow up to
two community dockr on Parcel l2B to include up to 200 feet (in lengtl4 single
side) of floating docks. All Town permits nece$sflry for dock coffitruction shall be
issusd expeditiously by the Town upon compliarrce with the Key Location
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(d) Road Codes and Subdivision Reeulations.

The Road Code and Subdivision Regulations of the Town (.Municipal
Code, Town of Kiawah Island, South Carolina" Art. l2B and 12C) shall
apply to the Real Property except that in lieu of any potential obligation to
"four lane" all ofthe bridges, overpasseq or roads oomprising the Kiawah
Island Parlnray (the '?arlnva/), Property Owner shall plan and
implement Traffic Mitigntion Meazures in accordance with Exhibit 10.1, if
required by the provisions ofthe same.

Nonvittrstanding the provisions of Section l0 (dxi), the Property Oumer
agrees to pay ten (10%) percent of the co$t to improve the Parkuay,
including possibly adding two additional lares, from the roundabout to the
entfsnce seCurity gate ss well as ten (l0o/o) percent of the cost of an
adjacent bike path, provided such total contribution shall not exceed
$250,000 wen if ten (100/o) percent of the combined total cost enceeds
$250,000. This obligation of the Property Owrrer does not srrrvive tle
Termination Date.

(iii) The Town agfees to flrpport the addition of a professionally engineened
street access intersecting the Parkway to and from the Settlement/River
Course at the approximate location depicted on the Final Subdivision Plat
of The Settlement Phase IIId copy attached as Exhibit 10.3.

Buildlnq Codes and LrwE Othef Than Lrud Use Rceulntions. The Property Owner,
notwithstanding any provisionwhich may be construed tothe contrary in this Agreement,
must comPly with any building housing electrical, plumbing and gas codes zubsequently
adopted by the Toum or other governmental entity, as authorized by Chapter 9 of Title 6
of the South Carolina Code. This Agrecment shall not be oonstrued to supercede or
contravene the requirements of any building, housing, electrical, plumbing and gns codes
zubsequently adopted by the Town or any other governmental entity as authorized by
Chapter 9 Title 6 of the South Carolina Code. The provisions of this Agreement are not
intendd nor should they be construed in any way, to alter or a.metrd in any way the
right$, duties, and privilryes ofthe Town to exercise governmental pow€rs and pass laws
not applicf,ble to Development of the Real Ihoperty including but not limited to, the
power of eminent domain (including the power to eprersise eminent domain over Kiawah
Igland Utility, Inc. in accordance with the lacn$ and constitution of Sorrth Carolina) and
the power to lerry and cotlect tanes; provide4 howwer, that Larvs applicable to the
Development of the Real Property shall be subject to $ection l0 (a).

Locd Ilevelonmcnt Permits and Other Permitr Ne+ded. The Partieq anticipate that the
foilowiag local Developmemt Perurits and other rqgutatory permits will be needed to
complete the Dwelopment ofthe Project:
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Zoning permits! plat approvals (preliminnry, conditional or final), roads and drainage
construction plan approvals, building permits, and certificates of occupancy.

The failurc of the Agreemerrt to address a particular permit, conditio4 tern, or resfiiction
does not relieve the Properfy Owner of the necessity of complyrng with the law
governing the permit requirenrents, conditions, t€ffin$ or restrictions.

13. Vestcd Rishts Governins theDovelonment of the Renl frupertv

A. REAL PROPERTY Uh{DER THE IMTTAL AGREEMENT NOT INCLI]DED
IN TTIE UI{DE\IELOPED LA}.IDS. The lands included in the definition of the
Real Froperty under the Initial Agreement that are not included in the
Undweloped Lands under this Agreement as described on Exhibit 1.3 shall have
the ve'$ted rights and Vested Units described in Section l0(b) of this Agreement.

B. \ffi,STED RIGHTS GO\ru,RNING IT{E DHVELOPIyIENT OF fi{E
UNDE\IELOPED I*AhIDS AS DESCRIBED ON E}trIIBIT I.3.

l. RESmENTIAL USES

(a) Perndtted Uses

Except as may be further limited by the provisions ofthis Agreement, all
uses listed on Exhibit 13.1, Table ofPermitted Uses attached hereto, under
the heading "Residentialn shall be vested as to those Paxcels on Edribit
13.2 with the designation "R". Parcels designated as R-l on Exhibit 13.?
pennit Single Family Detached Drellings at a Deneity of three (3) or
fewer Dwelling Units per acre. Parcels designated as R-2 permit any
perrnitted type of attached and/or detached residential unit with up to foru
(4) dwellings per building, The maximum Density of R-Z developmerrt
shall not rnrceed six (6) Drrelling Units per acre for any given
dwelopment or rezult in a higher Parcel Density than specified on Exlribit
13.2. Parcels designated as R-3 rnay include any p€rmitred tlpe of
residential development listed on Exhibil l3.l as limited by Parcel
Dertsity, Height and other provisions of this Agreemeut, with a Density
not to exceed twelve (12) Dwelling Units per acre.
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(b) Ner*'DwelliqgUnits

The total number of new single family residential Lots and new
non-single family residential Dwelling Units on the Undeveloped
Lands of the Real Property which receive preliminary zubdivision
plat approval for the first time after the effective date of this
Agreement and the new non-single family Dwelling Units within
the Undeveloped I"ands that receive approval for the first time after
the effective date of this Agreement, shall not exceed in the
entirety 1,184.

The purpose and effect of this provision is to prwide an absolute
limil upon the new Lots or Dwelling Units to a Dwelopment total
of I,184 nau, additional single family residential Lots and non-
single family residential Dwelling Units on the Undeveloped
Lands oftheReal Property. This limit or ucap" shall b'e in addition
to those Lots or Dwelling Unit approved prior to the effective date
of this Agreenrent. This limit on Lots and Dwelling Units shall not
inqlude Hotel Rooms and Support Space previously approved by
the Town ortlat was previously transferred by the Propety Owner
pur$uatrt to the Initial Agreement.

The manimum Density limits p€r aETe for each Undeveloped Land
Parcel as provided on Exhibit 13.2 arc used to establish the
maximum number of Drvelling Units per Parcel. The maximum
number of Dwelling Units per Parcel shall be as provided in
Exhibit 13.? but in no went shall the new Lots and non-single
family Dwelling Units exceed the 1,184 total cstablished by the
preceding psxagaph.

Each l.ot and condominium Dwelling Unit shorrrr on a recorded
master deed that is $bdivided or sreated after the effective date of
this Agreement on land now ftnown as Cassique adjacent to
Kiawah Islnnd that is being dweloped by the PropertyOurner or its
affiliated entities shsll coutrt agaitrst this cap of l,lE4 new,
additioilal single family residential Lots and non-single family
residential Dwelling Units on the Real Froperty as describ€d
herein.

(c) Buildinr Dwelopmert Standards

The ARB shall appty theBuilding Dcvelorpment Stardards in Exhibit 13.2
and shall prescribe and deterurine l.ot area, Lot width l.ot deptfr, I-ot
covemge, s€tback and yard requirements, and may adjust the crit€ria sst
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